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action would not lie within the time men- 
tioned; and 2 D'Anv. Abr. 500, Debt, 
C, and 7 Vin. Abr. 352, Debt, N, are 
cited as approving of this view of the 
case. 

In Stewart v. Peterson, 63 Penn. St. 
230, SHARSWOOD, J., renders the decis- 
ion in 43 Edw. 3, thus: "If one re- 
cover upon a statute merchant, the statute 

gives an execution by capias, and also 

against the land, notwithstanding he can 
have a writ of debt," and supports the 
former view of that case. See, also, 
Clark v. Godwin, 14 Mass. 237, 239. 

In Alabama the courts seem to doubt 
whether the action would lie within a 
year and a day, but refuse to follow the 
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have a writ of debt," and supports the 
former view of that case. See, also, 
Clark v. Godwin, 14 Mass. 237, 239. 

In Alabama the courts seem to doubt 
whether the action would lie within a 
year and a day, but refuse to follow the 

principle further, and permit an action 
to be brought after such time, but within 
ten years, the time in which execution 

may issue: Kingsland v. Forrest, 18 
Ala. 519; Elliott v. Holbrook, 33 Id. 
659. 

The view taken by SHARSWOOD, J., 
in Stewart v. Peterson, of the decision in 
43 Edw. 3, seems to be the correct 

one; and, if such is the case, the weight 
of modern authority, as above stated, is 
founded upon a proper view of the com- 
mon-law rule, and if a change is de- 
sirable, it should be made by the legis- 
ture, and not by the courts. 

MARSHALL D. EWELL. 
Chicago. 
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A refusal to deliver an article of personal property to the one entitled to it on 
demand, is prima facie evidence of a conversion. 

It is no conversion in a bailee, who has received an article in good faith from a 
third person, to refuse to deliver it to the owner making the demand until he has 
had an opportunity to satisfy himself in regard to the ownership. 

A servant receiving a chattel from his master ought not to give it up without con- 

sulting his master with regard to it; but, if after such consultation he relies on his 
master's title, and refuses to comply with the owner's demand, he is guilty of a 
conversion. 

The defendant, by order of his principal, the American Sewing Machine Co., 
received through a fellow-servant, held a machine of the plaintiff on a claim of 
storage, which was ill-founded but in good faith, and refused to deliver it up. 
He had no personal interest in the matter. Held, that the defendant was 
liable. 

EXCEPTIONS to the Court of Common Pleas. 

Ziba 0. Slocum, for the plaintiff. 

Albert D: Bean, for the defendant. 

The opinion of the court was delivered by 
DURFEE, C. J.-This is trover for the conversion of a sewing 

machine belonging to the plaintiff company. The case was tried 
in the Court of Common Pleas and comes here on exceptions. The 
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testimony given at the trial for the plaintiff went to show that the 
machine was demanded of the defendant by direction of Charles H. 

Harris, agent for plaintiff, and that the defendant, who was agent 
for the American Sewing Machine Company, though he had the 
machine, refused to deliver it until storage was paid for it or until 
another machine belonging to the American Sewing Machine Coin- 

pany which the plaintiff had was returned. The defendant testified 
that the machine was brought to him by one Conner, an employee 
of the American Sewing Machine Company, that he was instructed 
to hold it for storage, and that, though he did not announce it 
when the demand was made, the plaintiff knew that he was agent 
for the American Sewing Machine Company. It further appeared 
that the machine had been leased to a Mrs. Lynch by the plaintiff 
company, that Conner had received it from her, leaving a machine 
of the American Company in place of it, that he had carried it to 

Harris, and that I-arris refused to receive it, saying that his 

company had no machines out which were then due, that he then 
carried it to the American Sewing Machine Company and told 
Iarris that he had done it. Harris testified in reply that he did 
not see the machine when Conner brought it and that he had not 
authorized any one to store it with the American Company. 

The court instructed the jury that if the defendant, when de- 
mand was made to him, was the agent of the American Sewing 
Machine Company and was holding the machine under their orders 
and not for himself or under his own control, then the defendant 
would not be guilty. The plaintiff excepted. 

The plaintiff asked the court to instruct the jury that the de- 
fendant would be guilty unless he told the plaintiff when the 
demand was made that he was holding the machine as servant of 
the American Sewing Machine Company. The court refused so 
to instruct the jury, but did instruct them that the defendant's 
omission to give the information would not constitute a conver- 
sion, but would be evidence for them to consider in determining 
the question as to whether he was holding the machine as agent 
or not. The plaintiff excepted. The question is, were the instruc- 
tions and the refusal to instruct correct. 

Ordinarily when one person has the chattel of another it is 
his duty to deliver it to the owner or his agent on demand, 
and if he refuses to do so his refusal is evidence of a con- 
version. It is, however, only prima facie evidence and may be 
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explained: Magee v. Scott, 9 Cush. 148; Robinson v. Burleigh, 
5 N. H. 225; Dietus v. Fuss, 8 Md. 148; Green v. Dunn, 3 

Camp. N. P. 215; Solomons v. Dawes, 1 Esp. 83. Thus it is no 
conversion for the bailee of a chattel, who has received it in good 
faith from some person other than the owner, to refuse to deliver 
it to the owner making demand for it until he has had time to 

satisfy himself in regard to the ownership: Carroll v. Mix, 51 
Barb. 212; Lee v. Bayers, 18 C. B. 599, 607; Sheridan v. New 

Quay Co., 4 C. B. (N. S.) 618; Coles v. Wright, 4 Taunt. 198. 
In the case of a servant who has received the chattel from his 
master, it has been held that he ought not to give it up without 
first consulting his master in regard to it: Mires v. Solebay, 2 
Mod. 242, 245; Alexander v. Southey, 5 B. & A. 247; Berry v. 
Vantries, 12 S. & R. 89. But after having had an opportunity 
to confer with his master, he relies on his master's title and abso- 

lutely refuses to comply with the demand, he will be liable for a 
conversion: Lee v. Robinson, 25 L. J., C. P. 249; s. c. 18 C. 
B. 599; 1 Addison on Torts, sect. 475; Greenway v. Fisher, 1 
Car. & P. 190; Stephens v. Elwall, 4 M. & S. 259; Perkins v. 
Smith, 1 Wils. 328; Gage v. Whittier, 17 N. H. 312. The 
mere fact that he refuses, for the benefit of his principal, will not 

protect him; Kimball v. Billings, 55 Me. 147. 
In the case at bar the defendant, acting as agent of the American 

Sewing Machine Company, refused to deliver the machine in obedi- 
ence to instructions not to deliver it until storage was paid for it. 
The defendant did not refuse for the purpose of consulting his 

principal, but it would seem he had received his instructions before 
the demand in anticipation of it. He was not a mere servant but 
an agent, and he may have been, for anything that appears, a 

general agent. The machine came to him, not from his master or 
principal, as in Mires v. Solebay, but from a fellow-employee,.and 
he may have known-indeed the evidence carries the impression 
that he did know--all the circumstances in regard to it, and never- 
theless co-operated with his principal in withholding it from its 
owner by insisting on a condition which neither he nor his prin- 
cipal had any right to impose. If such was the fact we think he 
was guilty; and yet, if such was the fact, the jury might have 
found him not guilty under the instructions given by the court 
which are the ground of the first exception. The first exception 
must therefore be sustained. We do not find any error in the 
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instructions which are the ground of the second exception, except' 
in so far as they involve a repetition of instructions before given. 
The case will be remitted for a new trial. 

Exceptions sustained. 

Mr. Justice COOLEY has defined con- 
version as follows: "Any distinct act of 
dominion wrongfully exerted over one's 

property in denial of his right, or incon- 
sistent with it, is a conversion :" 

Cooley on Torts 428. Mr. Abbott, in 
his Law Dictionary, defines it to be "a 

wrong; consisting in dealing with the 

property of another as if it were one's 

own, without right." A third definition, 
given by an accurate writer, is this: 
"It may be laid down, as a general 
principle, that the assertion of a title to, 
or an act of dominion over, personal 
property, inconsistent with the right of 
the owner, is a conversion:" Note of 
Mr. Bigelow to Donald v. Suckling; 
Bigelow's Leading Cases on Torts 394. 

By a recent authority it has been said: 
"At common law, a conversion is that 
tort which is committed by a person who 
deals with chattels not belonging to him, 
in a manner which is inconsistent with 
the rights of the lawful owners:" 

Rapalje & Lawrence's Law Diet. See 
Bouvier's Law Diet.; 6 South L. Rev. 
822. 

Turning from the writers of authority, 
we find, among many, the following de- 
finitions of the courts: " Conversion 
consists in the exercise of dominion and 
control over property inconsistent with 
and in defiance of the rights of the true 
owner or party having the right of pos- 
session :" Badger v. Hatch, 71 Me. 565. 

"Conversion means the wrongful 
turning to one's use the personal goods 
of another, or doing some wrongful act 
inconsistent with or in opposition to the 
right of the owner." Nichols v. New- 
som, 2 Murphy (N. C.) 303. 

"It is not necessary to a conversion 
that there should be a manual taking of 
the thing in question, by the defendant. 
It is not necessary that it should be 

shown that he has applied it to his own 
use. Does he exercise a dominion over 
it in exclusion or in defiance of the 
plaintiff's right ? If he does, that is in 
law a conversion, be it for his own or 
allother person's use." Bristol v. Burt, 
7 Johns. 254. 

"Any actual wrongful exercise or as- 
sumption by a person himself, or by 
another, by his procurement, over the 
goods of the real owner, by which he is 
deprived of them, is a conversion:" 
Hale v. Ames, 2 T. B. Mon. 143; s. c. 
15 Am. Dec. 150. See generally, for 
definitions, Boulin v. Nye, 10 Cush. 
416; Clark v. Whitaker, 19 Conn. 319; 
Murray v. Burling, 10 Johns. 172; 
Reynolds v. Shuler, 5 Cow. 323; Con- 
nah v. Hale, 23 Wend. 462; Spencer 
v. Blackman, 9 Wend. 167; Ferguson 
v. Clifford, 37 N. H. 101; Laverty v. 
Snethen, 68 N. Y. 524; Syeds v. Ilay, 
4 T. R. 264; Bell v. Layman, 1 T. B. 
Mon. 39; s. c. 15 Am. Dec. 83; Bur- 

roughes v. Bayne, 5 Hurl. & Norm. 300; 
Keyworth v. Hill, 3 B. & Aid. 687; 
Fouldes v. Willoughby, 8 M. & W. 
540; Roach v. Turk, 9 Heisk. 708; 
Polley v. Lenox Iron Works, 2 Allen 182. 

Bearing in mind these definitions, that 
a conversion conveys with it the exclusion 
of the one entitled to it, of the possession 
of the article in question, we arrive at the 
effect of a demand upon and refusal by 
the one in possession, when such de- 
mand is made by the one lawfully, at 
the time of making it, entitled to the 
possession; the refusal denotes the exer- 
cise of an act of ownership over the 
chattel to the exclusion of the right of 
the rightful owner; it is an act in defi- 
ance of the owner's right. It is an act 
of ownership inconsistent with the do- 
minion of the owner; his right of pos- 
session is denied. 
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It therefore follows that a demand for 
the cllattel upon the party in possession, 
and a refusal to deliver it, taken to- 

gether, are evidence of a conversion, 
because the one in possession, no matter 
in what way he obtained the possession, 
cannot lawfully detain such chattel after 
the owner has demanded it; and if he 
still detains it, it is evidence that he 
claims it as his own and so uses it: Ma- 

gee v. Scott, 9 Cush. 148; Folsom v. 
2Manchester, 11 Id. 334; Sturges v. 
Keith, 57 Ill. 451; Coffin v. Anderson, 
4 Blackf. 395; Way v. Davidson, 12 
Gray 465; Munger v. Hess, 28 Barb. 
75; Huxley v. Hartzell, 44 Mo. 370; 
Thompson v. Rose, 16 Conn. 71. 

Such evidence, however, is only prima 
facie evidence of a conversion-of a 
conversion prior to the making of the 
demand. If the plaintiff can prove an 
actual conversion without the demand, 
none need be made; and if the defend- 
ant is entitled to be called upon for a 

delivery up of the chattel, on refusal it 
will be presumed that he had, prior to 
such demand actually converted the 
chattel to his own use, to the exclusion 
of the rightful owner; "such demand 
and refusal are evidence of a conversion, 
prima facie sufficient to support this 
action:" Way v. Davidson, 12 Gray 
465; Sturges v. Keith, 57 Ill. 451; 
Folsom v. Manchester, 11 Cush. 334; 
Magee v. Scott, 9 Id. 148; Hagar v. 
Randall, 62 Me. 439; Zimmerman v. 

Fairbank, 35 Wis. 368; Pease v. Smith, 
61 N. Y. 477; Gillet v. Roberts, 57 Id. 
28; Battel v. Crauford, 59 Mo. 215; 
Robinson v. Hartridge, 13 Fla. 501; 
Salt Springs Nat. Bank v. Wheeler, 48 
N. Y. 492; Ray v. Light, 34 Ark. 421; 
Ingersoll v. Barnes, 47 Mich. 104: 
Lockwood v. Bull, 1 Cow. 322; s. c. 
15 Am. Dec. 539; Thompson v. Trail, 
6 B. & C. 39; Lathrop v. Blake, 23 N. 
H. 46; Garvin v. Luttrell, 10 Humph. 
16; Boothe v. Estes, 16 Ark. 104; Case 
v. N. Y. 4- New Haven Railroad Co., 1 
E. D. Smith 522; McCombie v. Davies, 

6 East 538; Dietus v. Fuss, 8 Md. 148; 
Agar v. Lisle, 1 Hob. 187; Oxford's 
Case, 10 Coke 57. 

The reason why the demand and 
refusal does not of itself constitute a 
conversion is, that the defendant may 
have the right to detain the chattel, or 
it may not be in his possession and so 

beyond his power to return it. In such 

instances, if it appear from the plaintiff's 
evidence that the defendant has a right 
to retain the property, the latter may 
well rest the case without further evi- 

dence; but if it does not so appear, he 
must affirmatively show his right to 
retain it: Isaac v. Clark, 2 Bulst. 306; 
Watt v. Potter, 2 Mason 77; Kennet v. 

Robinson, 2 J. J. Marsh. 84; Robinson v. 

Skipworth, 23 Ind. 311. 
His refusal may also be based upon 

the fact that he, at the time, has no con- 
trol over the property, and that it is not 
in his possession. While evidence of a 

positive refusal, unexplained, is prima 
facie proof that the one making such 
refusal has the possession of the chattel 

demanded, it is not conclusive; and 
hence it follows, on this ground also, 
that proof of a demand and refusal is 

only evidence of a conversion, not a 
conversion itself, and such presumption 
may be rebutted: Hunt v. Kane, 40 
Barb. 638; Kelsey v. Griswold, 6 Id. 

436; Kimball v. Post, 44 Wis. 471; 
Fillmore v. Horton, 31 How. Pr. 424; 
Irish v. Cloyes, 8 Vt. 33; Buci v. 

Ashley, 37 Id. 475; lMorris v. Thomson, 
1 Rich. (S. C.) 65; Davis v. Buffum, 
51 Me. 160; Robinson v. Hartridge, 13 
Fla. 501. 

Likewise his refusal may be based 

upon the ground that the person making 
the demand, is not, at the time, entitled 
to the possession of the chattel in ques- 
tion. If such is the case, the defendant 
is not bound to deliver up the article: 
Wtlson v. Wilson, 37 Md. 1; Dudley v. 

Abner, 52 Ala. 572; Ogle v. Atkinson, 5 
Taunt. 759; King v. Richards, 6 Whart. 

418; Carter v. Kingman, 103 Mass. 517. 

52 



SINGER MANUFACTURING CO. v. KING. 

What a demand and refusal, unex- 
plained, amounts to is very well illus- 
trated by a special verdict. The question 
of a conversion is always one for the 

jury, to be drawn from the evidence: 
Lockwood v. Bull, 1 Cow. 322; O'Dono- 

ghue v. Corby, 22 Mo. 396; Huxley v. 
Hartzell, 44 Id. 370; Watt v. Potter, 2 
Mason 78; Dent v. Chiles, 5 Stew. & 
Por. 383; s. c. 26 Am. Dec. 350. If 
the jury gives a special verdict, finding 
merely a demand and refusal, it is not 
sufficient to justify the entry of a judg- 
ment, even though the plaintiff has 
proven that he is the owner and entitled 
to the possession, which facts are also 
found by the jury: Gordon v. Stockdale, 
89 Ind. 240, 245; Oxford's Case, 10 
Coke 57; Hill v. Covell, 1 N. Y. 522; 
s. c. 4 Denio 323; Eason v. Newman, 
Cro. Eliz. 495; Isaac v. Clark, 2 Bulst. 
306; s. c. Moore 841; 1 Roll. 126; 
lires v. Solebay, 2 Mod. 242. See 

Gould on Pleading, sect. 166. 
And the same rule applicable to a jury 

is also applicable to a referee; he must 
find an actual conversion and not a mere 
demand and refusal for the act of con- 
version. He must draw the inference 
of conversion-the conclusion: Munger 
v. Hess, 28 Barb. 75. 

That a demand and refusal does not 
constitute a con version is easily perceived 
in another direction; as in the case of 
a demand and refusal made after suit 

brought. In such an instance they 
may go to the jury as evidence of a con- 
version prior to the bringing of the suit: 
Morris v. Pugh, 3 Burr. 1241; Jessop 
v. Miller, 2 Abb. App. Dec. 449; see 
Storm v Livingston, 6 Johns. 44. 

The refusal may be so qualified as to 
rebut the presumption of a conversion, 
and in such a case further proof in sup- 
port of the allegation of conversion must 
be adduced: Gillet v. Roberts, 57 N. Y. 
28. 

The refusal must amount to a denial of 
the demandant's right: Hagar v. Ran- 
dall, 62 Me. 439; Spooner v. Holmes, 12 

Mass. 503: Morris v. Thomson, 1 Rich. 
(S. C.) 65; Watt v. Potter, 2 Mason 
77; Mclntosh v. Summers, I Cranch C. 
C. 41; Robinson v. Burleigh, 5 N. H. 
225; Thomson v. Sixpenny, 5 Bosw. 
293; Zachary v. Pace, 9 Ark. 212; 
Barnes v. Taylor, 29 Me. 514; Severin 
v. Keppell, 4 Esp. 156 ; Dent v. 

Chiles, 5 Stew. & Port. 383; 26 Am. 
Dec. 350. 

If the chattel has come into or is in 
the possession of the defendant lawfully 
and the owner demand the possession, 
and the former assign an unlawful ex- 
cuse for retaining it, he thereby waives 

any valid excuse he may have for re- 

taining it, and the refusal it is said, 
in some cases, is not only the evi- 
dence of a conversion, but the conver- 
sion itself. "It is true, a demand and 
refusal is not a conversion, but only evi- 
dence of one; and the reason is, the 

party may have a lawful reason for what 
he did. Here, however, he states the 
reason ; and it is altogether insufficient; 
this refusal is without lawful excuse, and 
therefore without anything more, a con- 
version of the property to his own use :" 
O'Donohue v. Corby, 22 Mo. 396; HIux- 
ley v. Hartzell, 44 Id. 370; Alvord v. 

Davenport, 43 Vt. 30; Baldwin v. Cole, 
6 Mod. 212. 

But the doctrine of these cases, and 
some others, is entirely untenable, the 
evidence can never be substituted for the 
fact necessary to be proven. Such a 
rule " confounds cause and consequence, 
the evidence of a fact with the fact itself. 
It assumes that the person demanding 
the property is always duly authorized to 
make such demand, and that the person 
in possession is always bound to know the 
rightful owner :" Dent v. Chiles, 5 Stew. 
& Port. 383; s. c. 26 Am. Dec. 350. 
"But, if the refusal do not turn upon 
the supposed want of authority, if the 

party waives an inquiry into the author- 

ity, or admits its sufficiency, and puts his 
refusal upon another and distinct ground, 
which cannot in point of law, be sup- 
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ported, there the refusal, under such cir- 

cumstances, is presumptive evidence of 
conversion :" Watt v. Potter, 2 Mason 
78; 2 Greenl. Ev. sees. 644, 645. 
Centra, 6 Southern L. Rev. 834. 

It is, however, well settled by the 
uthoritics that a refusal based upon 

reasons asigned at the time, is a waiver 
of all other excuses, even though valid; 
and the one making such refusal cannot 
afterwards insist upon any valid right of 
retention he may have had at the time 
of the demand and refusal. He is bound 
to the statement he makes at the time, 
and can never urge another, unless, pos- 
sibly, a new right to him should after- 
wards accrue before suit brought. This 
point clearly appears in the principal 
case: Spence v. Mittcell, 9 Ala. 744; 
Ingalls v. Bulkley, 15 Ill. 224; O'Don- 
oghue v. Corby, 22 Mo. 394; Judah v. 
Kemp, 2 Johns. Cas. 411; Robertson 
v. Crane, 27 Miss. 362; Watt v. Potter, 
2 Mason 77; Barnes v. Ttylor, 29 Me. 
524. 

In the case of a bailee, if he absolutely 
refuses to deliver the chattels to the owner 
on demand, or denies his right to them, 
or assumes to be himself the owner, or in. 
terposes an unreasonable objection to 
delivering them, or exhibits bad faith in 
regard to the transaction, a conversion 
of the property may be inferred. Thus 
where the defendant had received chattels 
from A. without knowing who was the 
owner, but having every reason to sup- 
pose A. to be the owner, and on demand 
being made by B. claiming to be the 
owner, did not set up any claim to 
them, nor dispute the claimnant's right, 
but stated, in substance, that he did not 
know the claimant was the owner; that 
the property was left by A., and that he 
desired the order of his father,. or A., 
before delivering the same, or an oppor- 
tunity to confer with his father in regard 
thereto; it was held that this was not 
such a refusal as amounted to a conver- 
sion of the chattels: Carroll v. Mix, 51 
Barb. 212; see Tuttle v. Gladding, 2 E. 

D. Smith 157; Holbrook v. Wight, 24 
Wend. 169; Monnot v. Ibert, 33 Barb. 
24; Fletcher v. letcher, 7 N. H. 452; 
8. c. 28 Am. Dec. 359; Lee v. Robin- 
son, 25 L. J. C. P. 249; Lee v. Bayes, 
18 C. B. 607 ; European 4 Austr. R. 
M. Co. v. R. M. St. P. Co., 30 L. J. 
C. P. 247; Sheridan v. New Quay Co., 
4 C. B. (N. S.) 618. Of course re- 
fusal to deliver the property to one 
whom the bailee knows to be the owner 
is a conversion; especially so if the 
bailor had obtained it wrongfully: Doty 
v. Hawkins, 6 N. H. 247; s. c. 25 
Am. Dec. 459; Nickerson v. Darrow, 
5 Allen 419; Stanley v. Gaylord, 1 
Cush. 536. 

But a hailee who asks time to snrren- 
der the property to the bailor is not 

guilty of a conversion: Dowd v. Wads- 

worth, 2 Dev. (N. C.) L. 130; Pillot v. 
Wilkiuson, 32 L. J. Exch. 201; Wood- 
ley v. Coventry, 2 H. & C. 164; Buxton 
v. Baughan, 6 C. & P. 674. 

So if a thing is bailed, and a third 

person, with the permission of the bailor, 
who is entitled to reclaim the thing, de- 
mands it of the bailee, but gives no evi- 
dence of his right to do so, the refusal 
of the bailee to deliver up the thing upon 
such demand, will not amount to a con- 
version: Beckley v. Howard, 2 Brev. (S. 
C.) 94; Ingalls v. Bulkley, 15 Ill. 224. 

So a refusal after demand is no con- 

version, if the circumstances show that 
it is caused by a reasonable apprehen- 
sion of the consequences, in a doubtful 
matter; and a refusal from a misappre- 
hension of the law may be reasonable, 
and so prevent its having the effect of a 
conversion: Fleteher v. Fletcher, 7 N. 
H. 452; s. o. 28 Am. Dec. 359; 
Jacoby v. Laussatt, 6 S. & R. 300; Watt 
v. Potter, 2 Mason 77; Holbrook v. 
Wight, 24 Wend. 169; St. John v. 
O' Connel, 7 Port. 466; Zachary v. Pace, 
4 Eng. (Ark.) 212 ; Ingalls v. Bulkley, 
13 Ill. 315. 

In the case of a servant, it has been said 
that he does not do his duty if he gives 
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up the goods his master has entrusted 
him with, on the demand of a stranger, 
without a previous application to his 
master for instructions. Therefore, a 
refusal by the servant to deliver up the 
goods he has received from his master, 
without an order or authority from the 
latter, is a qualified, reasonable and 
justifiable refusal, and no evidence of 
a conversion: Alexander v. Southey, 5 
B. & Aid. 249; Mires v. Solebay, 2 
Mod. 245. The law gives the servant 
the privilege of saying that he received 
the goods from his master, and that the 
latter ought to have an opportunity of ad- 
mitting or rejecting the claimant's title, 
and of giving instructions in the matter. 
Therefore, such a qualified refusal is not 
a conversion: Lee v. Bayes or Robin- 
son, 18 C. B. 599; s. c. 2 Jur. (N. 
S.) 1093; 25 L. J. C. P. 249. After 
receiving his instructions of his master, 
or after having had an opportunity to 
receive them, if he sets up or relies upon 
the master's title, and gives an absolute 
and unqualified refusal to deliver up the 
goods, he is then guilty of a conversion 
of the goods, if the person demanding 
them is entitled to their immediate pos- 
session: Lee v. Bayes or Robinson, 
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supra. It is a conversion for the benefit 
of his master, for which the servant is 
liable: Cranch v. White, 1 Scott 314; 
s. c. 1 Bing. N. C. 414; 1 Hodges 61; 
Stephens v. Elwall, 4 M. & S. 259. See 
Perkins v. Smith, 1 Wils. 328, and 
Coffin v. Anderson, 4 Blackf. 395, See 
the instructive case of Dent v. Cliiles, 5 
Stew. & Port. 383; s. c. 26 Am. Dec. 
350; 6 Southern Law Review 837. 

If the person retaining the chattel is 
not a mere executive agent, but has dis- 
cretionary power, and is a locum tenens 
of the principal, as in the principal case, 
invested with all the authority of his 

employer, like the superintendent of a 
factory, he is liable for a refusal; Berry 
v. Vantries, 12 S. & R. 89. 

Nor can a servant, acquainted with all 
the facts, shield himself, if he dispose of 
the property in accordance with his mas- 
ter's orders: Gage v. Whittier, 17 N. 
H. 312; Kimball v. Billings, 55 Me. 
147. 

Of course the servant cannot maintain 
trover for his master's property: Tuthill 
v. Wheeler, 6 Barb. 362; Lehigh Co. v. 
Field, 8 W. & S. 232. 
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CONNECTICUT MUTUAL LIFE INS. CO. v. UNION TRUST CO. 
A provision in a state statute that " a person, duly authorized to practise physic 

or surgery, shall not be allowed to disclose any information which he acquired in 
attending a p tient, in a professional capacity, and which was necessary to enable 
him to act in that capacity," is obligatory upon the courts of the United States, 
sitting within that state, in trials at common law. 

Section 721 of the Revised Statutes, declaring that "; the laws of the several 
states except where the constitution, treaties, and statutes of the United States 
otherwise require or provide, shall be regarded as rules of decision, in trials at com- 
mon law in the courts of the United States, in cases where they apply," relates to 
the nature and principles of evidence, and also to competency of witnesses, except 
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